
 MEMORANDUM 
 
TO: Trinidad Planning Commission 
 
FROM: Trever Parker, City Planner 
 
DATE: August 11, 2011 
 
RE: Moss Subdivision 
 
 
If you are unfamiliar with this project, the following is a brief overview from the Draft 
Supplemental Environmental Impact Statement (SEIR) that was published in July 2010. 
 

The proposed project is located in Humboldt County, approximately one mile east of the 
City of Trinidad, on both sides of Fox Farm Road, approximately 0.91 mile northeast from 
the intersection of Fox Farm Road with North Westhaven Drive, on the properties known 
as 900, 1180, 1190, and 1199 Fox Farm Road (Figure 2-1). The project applicant 
proposes to divide an approximately 94 acre parcel into four parcels ranging from 20.11 
acres to 32.11 acres (Figure 2-5) with the expectation that the lots will subsequently be 
developed in conformance with the County General Plan and Zoning Ordinance. The 
General Plan land use designation for the site, as shown in the North Humboldt General 
Plan (NHGP), is split with the southerly approximately 20 acres of the site designated as 
TIMBER; RECREATION, and the northerly approximately 74 acres designated as 
DISPERSED HOUSES; TIMBER. The site is within the Exclusive Agriculture (AE) Zone. 
Generally, the AE Zone permits a maximum of one residential unit per parcel. 
 
Prior to the April 8, 2003, ruling of the California Court of Appeals indicating that the 
original map approval had expired on November 29, 1999, the applicant secured 
approvals and carried out improvements related to the project. Mr. Moss secured an 
encroachment permit and approval of design plans for the widening of Fox Farm Road. 
Improvements to the road were accepted as complete by Humboldt County. Mr. Moss 
also secured a “Section 1600” Streambed Alteration permit from the California DFG for 
the installation of domestic water collection facilities in Deadman Creek and the North 
Fork of Luffenholtz Creek (Appendix D). The water improvements were accepted by the 
Humboldt County Department of Environmental Health on July 25, 2000 (Appendix E). As 
these improvements were approved and installed under the provisions of a valid 
environmental document, and prior to the determination that the originally approved 
Tentative Map had expired, those project elements are no longer considered to be a part 
of the current proposed project. Although the construction of water intake facilities was 
completed under an approved Streambed Alteration Permit, the DFG indicates in their 
response to the most recent Notice of Preparation (Appendix L), that the applicant will 
need to secure a subsequent Streambed Alteration Permit for the diversion of water from 
the streams to serve the proposed residences. 



 
The City has a long history of having concerns and commenting on this project. Most 
recently, the City sent a fairly detailed comment letter in response to the Draft SEIR last 
August. The Final SEIR has now come out for public review, and consists of the comments 
on the Draft and the County’s responses. That document has been provided in your packet. 
The Draft SEIR, which contains the analysis, can be found on the County’s website at the 
following link: http://co.humboldt.ca.us/planning/moss-draft/. Sungnome has submitted a 
summary of how the City’s comments were and were not addressed, and I have included that 
in your packet. The County Planning Commission will be considering this project – approval 
of the Final SEIR and the Tentative (subdivision) Map – at their meeting of September 1, 
2011. The City Council has requested that the Trinidad Planning Commission review the 
project documents and provide comments to the County from the City’s perspective. One of 
the things that was missing from the City’s last set of comments was ‘substantial evidence’ in 
the form of facts and documentation and expert testimony. The County does not really have 
to address the City’s comments through the CEQA process unless such evidence is 
submitted. Sungnome Madrone will be submitting additional information that could meet this 
need.  
 
Additional Background 
 
Chapter one, subsection 1.1 (project background and history) of the DSEIR provides a good 
background on the project, which I have attached for your convenience. I also suggest 
reading the rest of the Chapter (available at the link above), sections 1-2 through 1-4 of the 
DSEIR for a detailed summary of the environmental review process. An application for this 
project was originally submitted in 1995, and no significant impacts were identified under the 
California Environmental Quality Act (CEQA) by an initial study in 1997. However, the 
subdivision approval was allowed to expire prior to finalizing it. Some lawsuits ensued, but 
the applicant was required to submit a new application for the same project, which was done 
in 2003. The County reviewed the request as a new application and completed a new 
environmental study that concluded there may be significant impacts. Another lawsuit was 
filed alleging that the original study that did not identify impacts should stand since it was the 
same project. The First District Court of Appeal of California found that the 1997 CEQA Initial 
Study did stand except for two specific issues where conditions have changed since that 
time. These are: (1) water supply for the City of Trinidad, and (2) impacts to coastal cutthroat 
trout. So keep in mind that the County, and City staff review, has been limited to these two 
issues, and other issues have already been settled by the Court.  
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CHAPTER 1 INTRODUCTION 

1.1 Project Background and History 

This Draft SEIR provides an analysis of the Moss Parcel Map Subdivision, a proposed division 

of land under consideration by the County of Humboldt. Mr. Moss, the property owner has 

submitted an application to divide approximately 94 acres of forested hillside land, east of the 

City of Trinidad into four parcels. The current consideration is expected to serve as the 

culmination of an application process first begun in 1995. This section is intended to provide an 

overview of the review process and a brief summary of associated litigation and findings to 

provide context for the review and for the determinations the County of Humboldt has made as 

the Lead Agency for this document. Additional information is available from the County of 

Humboldt Community Development Services Department. 

 

1.1.1 Initial Application (1995) 

Mr. Moss first applied for a division of land on August 8, 1995. County of Humboldt planning 

staff reviewed the application and, in accordance with the CEQA, prepared an Initial Study 

(Appendix A). The findings of the initial study relied, in part, on technical studies submitted with 

the application. The most critical of those studies to the ongoing consideration of the project was 

an assessment of the Water Supply of the City of Trinidad prepared by Winzler & Kelly, a 

Consulting Engineering Firm (Appendix B). The potential environmental impacts of the project 

were analyzed and Staff prepared proposed Mitigation Measures to reduce the impacts of effects 

found to be Significant. The Initial Study concludes with the finding that all potentially 

significant impacts had been mitigated to fall below the threshold of significance and that a 

Mitigated Negative Declaration should be prepared. The project was presented to the Humboldt 

County Planning Commission at a Public Hearing on November 20, 1997. The Planning 

Commission formalized the approval of the project, conditions of approval and the Mitigated 

Negative Declaration and directed Staff to file a Notice of Determination (NOD) with the 

Humboldt County Clerk. 

 

An organization called “Friends of Westhaven & Trinidad” appealed the Planning Commission 

decision to the Board of Supervisors. The Board of Supervisors rejected the appeal on December 

2, 1997, upholding the Planning Commission’s decision to approve the project and adopt a 

Mitigated Negative Declaration. A NOD recording the decision to adopt a Mitigated Negative 

Declaration was filed with the Humboldt County Clerk on January 29, 1998 (Appendix C). 

 

“Friends of Westhaven & Trinidad” filed a petition with the courts on February 25, 1998, 

requesting an order to overturn the Board’s decision. While the case was under consideration by 

the courts, the applicant carried out several improvement projects which had been required as 

conditions of approval of the tentative map. Those improvements included the widening of Fox 

Farm Road, conducted under an encroachment permit issued by the County of Humboldt, and the 

installation of domestic water diversion and collection equipment in the North Fork of 

Luffenholtz Creek under a Streambed Alteration Permit issued by the DFG (Appendix D) and 
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accepted by the Humboldt County Division of Environmental Health (Appendix E). It appears 

that all of this work was completed prior to the final conclusion of litigation regarding the 

project. The “Friends of Westhaven” suit concluded with a decision of the Trial Court on January 

31, 2000, and a further decision by the California Court of Appeal, First Appellate District, on 

April 3, 2000 (Appendix F). The Courts concluded that “Friends of Westhaven & Trinidad” had 

not exhausted their administrative remedies prior to filing the lawsuit. Therefore, the courts 

determined that the Board of Supervisor’s and Planning Commission’s actions should be 

sustained. 

 

The Subdivision Map Act (Government Code Section 66410 et seq) governs the process local 

governments use for reviewing proposed divisions of land. Section 66463.5 of the Subdivision 

Map Act establishes an automatic expiration period of 24-months for approved tentative maps, 

unless one of several types of extension is granted. If a Final Map is not filed before the 

Tentative Map expires, the project terminates and no further action occurs unless a new 

application is submitted for review. If the approval of a Tentative Map is subject to a court 

proceeding, the sub-divider may apply to the local agency to request a stay of time while the suit 

is pending. If the local agency grants the stay, the 24 month period extends for up to five years 

while the court case is pending. 

 

Based on the petition filed by “Friends of Westhaven and Trinidad”, the subdivider would have 

had the option to request a stay of time at any point after the petition was submitted on February 

25, 1998. Mr. Moss submitted a request for a stay of time on August 8, 2000, after the 

conclusion of the court case. The Board of Supervisors approved the applicant’s request. 

“Friends of Westhaven & Trinidad” petitioned the court to overturn the decision to grant an 

extension of time, on the basis that the map had expired prior to the Board’s action, on 

November 29, 1999, 24-months after the Planning Commission approval. On April 8, 2003, the 

California Appellate Court (First District) issued an opinion (Appendix G) that essentially 

concurred with the position of the “Friends of Westhaven & Trinidad” that the map had expired 

prior to the request for a stay of time. As such, the project was deemed to have expired and the 

initial application for the Moss Parcel Map Subdivision was terminated. 

 

1.1.2 Second Application (2003) 

On September 23, 2003, Mr. Moss reapplied to the County of Humboldt for an identical division 

of land. County staff began the review process for the project as a new application. This review 

included the preparation of a second Initial Study (Appendix H) for the project which was 

completed on May 19, 2005. As the review was based on a new application, County Staff 

requested fresh input from the public and affected agencies with regard to the project. There are 

a number of substantive differences between the two documents. Some of those changes relate 

specifically to new information which was presented in the 2003-2005 review that was either 

unavailable in 1997 or which had changed in the interim. Some of the changes appear to follow 

from the changes in CEQA practice throughout the State and in Humboldt County between 1997 
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and 2005. With a new review and an updated approach to CEQA analysis, the 2005 Initial Study 

identified several potentially significant impacts which had not been identified as significant in 

the 1997 Initial Study. New mitigation measures were proposed and several impacts were 

identified as potentially significant after mitigation. On that basis, Staff recommended the 

preparation of an EIR. 

 

The project applicant appealed Staff’s determination to require an EIR to the Humboldt County 

Board of Supervisors, which denied the appeal on August 16, 2005 by Resolution Nos. 05-55 

and 05-56 (Appendix I). The applicant then petitioned the court, requesting, in essence, that the 

2005 Initial Study be set aside in favor of the 1997 Initial Study and adopted Mitigated Negative 

Declaration. The case was concluded on May 7, 2008, with a decision by the First District Court 

of Appeal of California (Appendix J). That decision found that the original (1997) Initial Study 

and Negative Declaration continued to be valid and applicable to the project except where the 

County had demonstrated that the circumstances in which the project would be carried out had 

changed substantially. The Court then considered the information in the 2005 Initial Study and 

determined that two of the impacts identified as “potentially significant” were supported by 

sufficient evidence of a changed circumstance to merit further consideration. Specifically, the 

Court authorized the County to require a supplemental review “only with respect to the project’s 

environmental impacts on: (1) water supply to the City of Trinidad, and (2) the population of 

coastal cutthroat trout. The Court’s reasoning for finding that changed circumstances with regard 

to these two issues merited further review may be summarized as follows: 

 

Coastal Cutthroat Trout: Following the approval of the 1994 Initial Study, the County of 

Humboldt was notified that DFG had identified coastal cutthroat trout as a “species of 

concern”. The original Initial Study contained no information to indicate whether coastal 

cutthroat trout may be present in Luffenholtz Creek or the North Fork of Luffenholtz 

Creek or whether the project could have a potentially significant effect on the population 

of the species, if they are present. 

 

Water Supply to the City of Trinidad: The 1997 Initial Study analyzed the availability of 

surface water for the proposed project and the effect of withdrawals on the largest 

downstream user, the City of Trinidad. The analysis relied in large part on a technical 

study prepared in 1995 by a consulting engineering firm (Winzler & Kelly) (Appendix 

B). That study indicated that there was sufficient water available in Luffenholtz Creek to 

supply the City of Trinidad at then-current, and substantially increased demand. In 2004, 

the City of Trinidad submitted evidence to the County of Humboldt that municipal water 

demand had increased dramatically in the period following the 1995 study. As such, the 

City indicated there may no longer be sufficient water flows in the Luffenholtz Creek 

system to support additional upstream withdrawals. 
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1.1.3 County Determinations with regard to CEQA Review 

Based on the 2008 findings of the California Appellate Court (First District), the County of 

Humboldt has made the following determinations with regard to the CEQA review for the Moss 

Parcel Map Subdivision: 

1) With the exception of impacts to coastal cutthroat trout and water supply to the City of 

Trinidad, the 1997 Initial Study continues to provide a legally adequate analysis of all 

potential project impacts and appropriate mitigation measures. 

2) With regard to potential project impacts to coastal cutthroat trout and the water supply to 

the City of Trinidad, the County will rely on the findings of the 2005 Initial Study which 

indicate that the circumstances under which the project will be carried out have changed, 

and further, that the changed circumstances are such that to cause potentially significant 

impacts to those resources. 

3) The baseline date for determining whether circumstances have changed following the 

1997 Initial Study is determined to be May 19, 2005. This is the date the Board of 

Supervisors adopted a resolution to uphold the second Initial Study. That resolution 

formed the basis of the appellate courts ruling. 

4) As the 2005 Initial Study identifies potentially significant effects of the project which 

were not adequately mitigated below the threshold of significance, an EIR will be 

prepared for the project. 

5) As a prior environmental review document (the 1997 Initial Study and associated 

Negative Declaration) continues to provide legally adequate analysis of the most 

potential impacts of the project, and only relatively minor changes are needed to address 

the changed circumstances, the County will prepare a Supplemental EIR as described in 

CEQA Guidelines Section 15163. 

6) As the prior environmental document prepared for the project was a Negative 

Declaration, the Supplemental EIR will include all of the mandatory contents of an EIR 

as described in the CEQA Guidelines. 

 

1.2 CEQA Evaluation Process and the Purpose of an EIR 

The purpose of a Draft Environmental Impact Report (DEIR) is to evaluate the potentially 

significant environmental effects (“impacts”) of a proposed project and of alternatives to the 

project. As a Supplemental DEIR, the analysis is limited to those areas for which circumstances 

have changed since the original CEQA compliance documents (the 1997 Initial Study and 

Negative Declaration) were adopted. This EIR was prepared to meet all requirements of the 

CEQA (Public Resources Code Section 21000 et seq) and Guidelines for the Implementation of 

the California Environmental Quality Act (California Code of Regulations, Title 14, Chapter 3, 

Section 15000 et seq. – commonly referred to as the “CEQA Guidelines”). 

 

The lead agency for the EIR is the County of Humboldt. CEQA typically establishes the lead 

agency as the public agency with the earliest, or most important discretionary authority to 

approve the project. In this case, the project and associated EIR will be considered for approval, 



August 2nd, 2011 

 

Mayor Bhardwaj and Council Members 

City of Trinidad 

409 Trinity Street, P. O. Box 390 

Trinidad, California 95570 

 

Re: Response to Supplemental Environmental Impact Report (SEIR) for the 
Moss Parcel Map Subdivision, Trinidad Area, Case No. PMS -03-14,File No. 
515-131-23 

Dear Mayor and Council Members: 

This council, and every other council before it for the past 14 years, has 
submitted input to the county as regards the Moss Parcel Subdivision. The City 
has consistently requested a thorough analysis of impacts to its water supply and 
other issues. The Cities most recent input on 8/19/10 was very clear in stating 
the Cities concerns about its water and requested several significant mitigation 
measures to protect the City and its residents. 

While some of the Cities requests were honored, several significant requests 
were denied, discounted, or explained away as not being under consideration 
due to direction of the courts. This should be of serious concern to the City. While 
the most recent court decision did limit the areas of consideration of impacts, I 
will explain below why that decision does not make the Cities concerns off limits. 

I believe that the City has every right and obligation to its water customers to be 
concerned about the precedence that this project will set for the development of 
the rest of the TLLC 680 acre development that Moss is a part of. The City asked 
for new mitigation measures, expressed concerns about enforcement, and 
identified a modified version of Alternative 3 as its preferred alternative. 

The following City concerns were added to the final SEIR: 

1. Water use restrictions were added to any possible second units that might 
occur due to zoning changes with General Plan Updates; 

2. Runoff will be directed away from septic tank leachfields; 
3. Meters will be installed at the intake to each storage tank, and record 

flows once per day. Records to be submitted to county once per year. 
Deed restrictions shall be recorded for each parcel to describe dry 
season withdrawals and storage and this carry to any new owner; 

 



The following City concerns were not added to the final SEIR: 

1. Selection of a modified Alternative 3 as the preferred alternative, with 
open space restrictions to prevent additional diversions or changes in 
hydrology and sedimentation from forest land conversions reducing 
base flow in the summer. The county stated that such a modified 
alternative was unreasonable and not required by CEQA. 

2. Water quality issues related to land clearing and conversions from forest 
to pasture leading to increased sedimentation. The county stated that 
this is outside the purview of this project based on the court ruling. 

 

Taken as a whole what we have is a precedent setting project with the potential 
to direct development on the entire 680 acre TLLC development. Cumulative 
impacts from this development are significant and mostly unmitigated.  

The county states in EIR MM 2 (on page 34 of the FSEIR) that “Based on the 
current state of knowledge regarding dry season flows in the two affected 
streams and the life-cycle of non-anadromous populations of coastal cutthroat 
trout, the risk to the species through potential dewatering of the streams at or 
below the subject site is sufficient to prohibit any water diversions during the dry 
season”. Dewatering streams would be bad for fish and for the Cities water 
supply. 

There are many problems with the Counties suggested mitigations. They have 
created a house of cards relying on dry season restrictions, pumping records, 
county enforcement, and massive water storage facilities, rivaling the Cities in 
size. It will not take much for this house of cards to fall and it puts the City and 
the fish at great risk. 

Severe drought and dry periods have occurred on Luffenholtz Creek in the so-
called wet season. The winter of 1976 was extremely dry and in the early 1990’s 
there was several dry years with a drought in spring. Pumping restrictions need 
to cover any significant dry period when dewatering might occur, not just the 
historical dry season. This would further complicate monitoring and enforcement. 
Additionally, pumping systems and records can be tampered with and the 
counties ability to enforce existing regulations and restrictions has been severely 
hampered by budget cuts. In what world does anyone believe that the county will 
be enforcing this measures included in EIR MM 2 and EIR MM 3. The required 
water storage facilities are massive and should require engineering to prevent 
tank failure, erosion, and sedimentation.  

I also believe that the water quality issue is eligible for review because it affects 
water quantity as the City pointed out in its letter last year. Land clearing and 
conversion on the Clanton Parcel has affected water quality further limiting the 
Cities ability to pump and treat water.  The same types of land clearing are 
possible on the Moss parcels without open space easements and restrictions. 



Dirty water affects the timing of City diversions and treatment and can have 
dramatic affects on water supply. 

Other unmitigated impacts from this project and others that are still to come 
based on the precedence of this project include: 

1. Increase traffic and pedestrian safety issues along Westhaven Drive and 
at the “Dysfunction Junction at the Freeway; 

2. Increased fire danger to the Cities wooden water storage tanks from fire 
ignitions along Fox Farm Road. The road side vegetation along this  
road was changed from fire-resistant vegetation (rhodies, 
huckleberries, and salal) to fire prone vegetation (tall dry grass, broom, 
and pampas grass). It was upgraded without any CEQA review ( a 
portion of the road project is in the coastal zone) as a mitigation 
measure for Moss. The mitigation measure had no CEQA review of its 
impacts and the fact that it would create irreversible momentum to 
develop the entire 680 TLLC patent parcel subdivision. 

These impacts have recently become known and therefor are eligible to be 
reviewed, regardless of the court decision, as they are substantial changes since 
the project was reviewed in 2005. The county budget cuts continue to hamper 
the counties ability to do vegetation maintenance along the road to reduce 
invasive plants and fire danger, and yet somehow they will magically do 
monitoring of dry season pumping and storage as well. 

I recommend that the City request denial of this project due to unmitigated 
significant effects to its water and to the fish. Without development deed 
restrictions on the bulk of the Moss property, the potential for significant impacts 
are great. Approval of this project as currently designed and mitigated is 
unreasonable, would be irresponsible, as well as a violation of the spirit and text 
of CEQA. 

Given the dire state of the water supply in Luffenholtz Creek and the fact that it is 
already over-appropriated in a dry year, the only prudent action is denial of this 
project.  It may even be time to declare a moratorium on further development in 
this watershed to prevent further suffering, and an increase in danger to the 
public from a lack of sufficient water supply to fight fire. 

Sincerely, Sungnome Madrone 

 

cc. Bill Verick, Attorney at Law 

 

 

 



I would request the following mitigation measures and load the record with 
"substantial evidence". 
 
#1 Require a General Plan Amendment or Zoning Change to allow for the set 
aside of the bulk of the property as restricted open space. 
 
#3 Require dedication of a trail easement from Fox Farm Road to Luffenholtz 
Creek as part of the effort to create a community wide coastal trail access 
network, reducing emissions and improving community health. 
 
#2 Restrict pumping during "dry periods" as defined by flow in the creek and 
or precipitation minimums, not just traditional dry seasons. 
 
#3 City to receive pumping records quarterly to monitor use regularly and 
timely, and City to have an easement for on-site inspections. 
 
#4 County to maintain vegetation along Fox Farm so as to eliminate severe 
fire danger by reducing the invasive veg such as pampas and broom and 
encouraging native veg such as rhodies and huckleberries. 
--  
Sungnome Madrone 
Madrone Enterprises 
1521 Fox Farm Road 
Trinidad, CA 95570 
(707) 677-0431 
 
















































































































