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DISCUSSION / ACTION AGENDA ITEM  
 
Wednesday, August 31, 2016 
______________________________________________________________________ 
 
 
Item:  Lake-Davies Appeal of Staff Determinations / Decisions: Appeal of staff decisions 

to issue VDU licenses to properties with alleged second unit and / or building 
code violations 

 
Appeal Background: This item was first discussed at the April 20, 2016 meeting and 
was continued in order to give staff more time to gather information and respond. The 
appeal, as submitted, is somewhat unusual in the range of issues raised. Staff’s 
interpretation of the appeal is that the primary decisions being appealed are the 
issuance of VDU licenses to seven specific properties. The basis for the appeal is that 
the licenses should not have been granted due to alleged violations of the City’s Zoning 
Ordinance and Building Code related to second units. Therefore, staff is focusing on 
responses regarding those seven properties. A brief description of relevant code 
sections and how staff determines the existence of a second unit is included at the end 
of this report. The appellants have submitted several letters and a large volume of 
supporting information, which has been included in this packet. 
 
Section 17.72.100 of the Zoning Ordinance allows affected parties to appeal staff 
determinations to the Planning Commission within 10 working days of being notified of 
the decision. The appeal was filed on March 8, 2016 after being notified of the City 
Manager’s decision on March 4. The Planning Commission’s action in this matter will 
also be appealable to the City Council.  
 
Appeal Response: The existing VDU ordinance does not require inspections prior to 
issuing VDU licenses. However, staff did review existing City files for each property and 
compared that information with what was presented in the VDU applications prior to 
issuing the licenses. Staff has followed-up on this appeal by more thoroughly 
investigating each property that is named in the appeal as having an illegal second unit 
or other code violation that would warrant denial of a VDU License. The information 
comes from existing City files as well as onsite inspections done by City staff as part of 
the VDU license renewal process that recently occurred. The responses are arranged in 
order of the April 16, 2016 appeal letter to the Planning Commission from Kathleen 
Lake and Tom Davies. The inspection checklists and other relevant information 
supporting staff’s determinations have been attached to this staff report. 
 
363 Ocean Ave 
The City first became aware of a potentially illegal garage conversion (to a second unit) 
on this property in April 2015. It appears that this is also when the current owner 
became aware of the problem, because the second unit was represented to her as 
completely legal when she purchased the property. Since that time, she has been very 
cooperative with City staff in investigating and working towards resolving the situation. 
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In the meantime, she has also agreed to the City’s request to not use or rent the second 
unit, and it was excluded from the VDU License. The VDU License was not issued until 
after a significant amount of correspondence with the property owner and her 
agreement to the stipulation that the back unit not be occupied.  
 
The VDU license that was issued on December 2, 2015 included the following 
conditions: 

• The approval of a 3-bedroom VDU is conditioned on the detached accessory 
structure / unpermitted second unit remaining unoccupied due to the fact that it 
may pose a hazard to public health and safety because the construction has not 
been inspected for conformance with the UBC by the City Building Inspector and 
because such occupation would exceed the design capacity of the septic system.  

• This VDU license is also conditioned on the owner actively working with the City 
and obtaining approval to bring the unpermitted construction in the detached 
garage into compliance with City codes within a reasonable period of time. 

 
Since the VDU license was issued, the owner has provided proof that the unit was 
represented to her as being completely legal during the purchase. In addition, she has 
been able to provide compelling evidence that the garage was converted to living space 
by the early 1980’s, and she is still working on obtaining additional information. She also 
submitted an application to the City on May 23, 2016 for an after-the-fact permit to 
convert the garage into living space. The current zoning ordinance does not allow 
creation of a second unit, unless it can be shown that it was established prior to 1980. 
However, processing that application has been a low priority for staff, and we are 
waiting to see if she can provide any additional historic information about the second 
unit construction.  
 
The owner has also submitted a response to the allegation that the back/second unit is 
still being rented, along with signed affidavits supporting her assertion that it is not. Part 
of the complaint regarding this property also has to do with the parking exception that 
was granted. I have attached the exception that was granted, which provides the basis 
for that decision.  
 
As far as staff is concerned, the property owner is in compliance with her VDU license 
(both the FY15/16 and the current FY16/17 ones). While an illegal second unit may 
exist on the property, it is unoccupied, and the owner is actively working with City staff 
to verify the status and bring it into compliance as necessary.  
 
381 Ocean Ave. 
This property has a detached bedroom that was approved by the City back in 1992 as a 
garage conversion. That approval included several conditions to ensure that it would not 
be used as a second unit. These included that the space could not have a kitchen and 
that the space could not be used or rented separately from the main structure (this was 
before the City used deed restrictions). The owner has tried several times to get the 
space permitted as a second unit under the State second unit law, but can not for 
several reasons.  
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In 2007 the owner applied for additional permits from the City, including an addition to 
the main structure. The creation of a second unit and concerns about the use of the 
back bedroom came up again. The previous conditions from 1992 were reiterated and a 
deed restriction limiting the number of bedrooms on the property was required. The City 
Building Inspector inspected the back space as part of the building permit in June 2007 
and wrote the following assessment: "In order to address a condition of the building 
permit, I also inspected the detached building (formally garage). At that time, the 
building was being used as a sleeping room for Ms. Sterling's caregiver. The caregiver 
was using the kitchen in the main house; however, she may have had a microwave 
oven in the detached building. There was a television in the detached building. The 
owner convinced me that the building was not being rented out as a separate unit; while 
I was there the caregiver was using the main house."  
 
The City has not had a complaint about the back space being used as a separate unit 
since that time, until now. When the VDU License was issued on September 15, 2015, 
the City had no evidence that there was anything illegal on this property. Certainly it has 
not had a second unit for the past 14 years as asserted by the appellants (March 3, 
2016 email in their supporting documents), because it was inspected in 2007. Note that 
my comment in another March 3 email referenced in the April 16 letter (also included in 
the appellant’s supporting documents) was actually in regards to 363 Ocean Ave. The 
reason for the confusion is because my original email was a very long response to 
some questions from the City Manager regarding the Lake/Davies complaints. He 
responded to Ms. Lake and Mr. Davies on the same day by moving and editing the text 
from my email into his email, so my original email became chopped up. This is 
evidenced by the fact that the sentence referred to starts with a comma.  
 
Unfortunately there was a mix up with the inspection of this address. The VDU renewal 
application for this year did not include the detached bedroom. Therefore, the Building 
Inspector only inspected the main structure. In the future it is important to have a policy 
to inspect the entire residence, even if the VDU includes just a portion of it, in order to 
ensure second units have not be created in the other portions. Staff is working on trying 
to get an inspection done prior to the August 31 meeting; the owner has been out of 
town. However, the fact that it has not been inspected does not impact the fundamental 
assertion of the appeal that City staff knowingly issued a VDU License to a property with 
an illegal second unit. If a kitchen has been added since 2007, then the City will pursue 
that through appropriate enforcement mechanisms.  
 
Further, use of the detached bedroom space (or just the main structure) as a vacation 
rental, does not necessarily mean it is being used as a separate unit. The detached 
bedroom could be rented out for transient use just like a bedroom inside the main 
structure. It would be very difficult for the City to know for sure whether any occupants 
did in fact have access to the main structure or not, but we have no evidence that it has 
not been being used in compliance with City permit conditions. And because 
(assumably) there are no cooking facilities, the use is no different than for a single-
family residence. 
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One question that might come up in regards to detached bedrooms is how that fits with 
the City Attorney’s interpretation that the existing definition of a VDU includes a 
‘structure,’ but not ‘structures’ plural (see further discussion under 651 Parker Street). 
This was the basis for him determining, and the City Council concurring, that two 
detached dwelling units on one property could not be rented or used together as a 
single VDU as staff had originally interpreted. The VDU definition also includes a 
reference to a ‘home’ or ‘house.’ Common sense tells us that if an entire home is rented 
as a VDU, that could clearly include any associated accessory structures, such as a 
detached garage, gazebo, game room, etc. The City would not want to prohibit VDU 
occupants from using onsite, garage parking spaces for example. The City Manager 
asked this question about accessory structures of the City Attorney, who responded by 
email on November 4, 2015. He stated that as long as the structure could not legally be 
rented out as a dwelling by itself, it could be included in the VDU. I did not attach the 
City Attorney’s email due to attorney-client confidentiality.  
 
407 Ocean Ave. 
You may recall that the detached garage, located on the alley at the rear of the 
property, was converted into an unpermitted second unit around 2005. The City has a 
long history of trying to work with the owner to bring the unit into compliance. That finally 
happened in 2013 with the Planning Commission approval of Permit 2013-11A for an 
“After-the-fact Design Review and Coastal Development Permit to add living space 
(bedroom / bonus room / bathroom) for the primary residence in an unpermitted 650 s.f. 
accessory dwelling unit converted from a pre-existing 1,080 s.f. detached garage.” The 
approval of that project was conditioned on a number of things, including bringing all 
construction up to building code standards to the satisfaction of the Building Inspector. It 
also required the removal of the stove / oven, kitchen sink, kitchen cabinets and 220V 
outlets to the satisfaction of the Building Inspector, in order to ensure it could not be 
used as a second unit in the future. In addition, a deed restriction was recorded for the 
property limiting it to a single unit and 3 bedrooms (one of the existing bedrooms in the 
house was required to be converted into an office). Therefore, this property contains 
detached living space as part of the residence, but not a second unit.  
 
The project also included the following condition: “A copy of the current rental or lease 
agreement shall be kept on file with the City and shall include the following stipulations 
and information: (1) The detached living space is not to be used or rented separately 
from the primary structure; any tenant must have full access to the common areas of the 
primary structure; (2) No more than six adults may be living on the property at any one 
time; (3) A list of the make, model and license plate number of the vehicle(s) of each 
tenant shall be attached.” Part of the appeal complaint is that this condition was not 
being complied with. And that was true for a period a time; the owner belatedly decided 
that he did not agree with the condition. It took some time for the City to convince him 
that he had agreed to it, and it was too late to change without amending the entire 
permit. The owner has subsequently submitted the current information as required by 
this condition.  
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The City Manager inspected the property on June 21st 2016, and the inspection 
checklist is attached. He verified that the floor plan complies with both the VDU 
application that was submitted and what the Planning Commission approved in 2013. 
Also note that the quote regarding the “back studio” included in item c of the 
Lake/Davies April 16 letter was actually in reference to 461 Ocean, which contains a 
VDU managed by Mike Reinman, the owner of 407 Ocean.  
 
651 Parker St. (4-Plex) 
In November 2015, the City Council concurred with the City Attorney’s interpretation 
regarding the “one VDU per parcel” limitation in the VDU ordinance. Due to the wording 
of the definition of a VDU (“means any structure, accessory structure, or portion of such 
structures, which is contracted for transient use”) it was determined that two separate 
dwelling units on one parcels can not be rented together as a single VDU. However, 
that does not apply to multiple units within a single structure (because a VDU can be a 
structure or a portion of a structure). Under this interpretation, Mr. Reinman can rent out 
two of the 2-bedroom apartments together as one 4-bedroom VDU. This issue did take 
time to resolve, and Mr. Reinman was given a grace period to comply. Currently, two of 
the apartments are rented to long-term tenants. One is rented as a minimum 30 day 
vacation rental, and one is a normal VDU. In addition, if the 30 day rental is available, 
one can rent that apartment in addition to the short term VDU apartment under one 
contract for a total of four bedrooms. This is reflected in the rental listing: 
https://www.vrbo.com/124223 
 
Though not related to the issuance of the current VDU license but mentioned in the 
appeal, Mr. Reinman did inquire to me about removing a wall between two apartments 
in order to make it more attractive as a single rental. I did inform him that a building 
permit would be required, but likely not planning review. The property is zoned UR, 
which is a single-family zone; the multi-unit apartment complex is nonconforming. 
Reducing the number of apartments would actually make the structure more conforming 
as to the current zoning. The Planning Commission has proposed rezoning the property 
to PD (Planned Development) or mixed use in the General Plan update in order to make 
it more conforming, but the apartments still would not meet the density requirements of 
that zone. The City’s Housing Element emphasizes single-family housing; there is 
nothing in either the existing or draft Housing Elements that would be inconsistent with 
converting the 4-plex into a 3-plex. 
 
652 Underwood 
This property is not part of the appeal, but is included in the April 16 letter. The reason a 
VDU license was not issued for this property at the time was because the application 
revealed that unpermitted construction had occurred, and so the property owner was 
required to bring that into compliance prior to the VDU License being issued. 
 
88 Van Wycke St. 
The City had not received any formal or written complaints about this property previous 
to March 1, 2016. As a result of this complaint, the City was made aware that the home, 
which was approved for construction as a single family residence, had apparently been 
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converted into a duplex. There was a long-term tenant upstairs, and the downstairs was 
being rented separately as a VDU. The VDU license was issued for the entire 2-
bedroom house. The occupancy of the VDU had been lowered on the booking site to 
reflect only one bedroom, since one was being utilized by the upstairs tenant. But a 
kitchenette and additional laundry facilities had been added downstairs at an unknown 
date. The City Building Inspector toured the property and wrote a letter dated May 5, 
2016 (attached) with a list of corrections that needed to be made. The Building 
Inspector signed off that those corrections were made (including removal of the 
downstairs kitchenette and laundry). The downstairs is now proposed to be rented as a 
one-bedroom VDU with no kitchen or laundry facilities. Although the upstairs tenant is 
not technically a VDU “host,” the intensity of use is no more (in fact almost certainly 
less) than if the entire house was rented as a VDU, and the upstairs provides housing 
for a long-term resident.  
 
178 Parker Creek Dr. 
This complaint was based on the fact that the owner started having a “host” live on the 
property to oversee the VDU. The Building Inspector inspected the property on June 2, 
2016. The property does have a detached bedroom that is part of the VDU. However, 
that space has not been converted into a secondary dwelling unit. Several 
improvements have been made to the residence over the last few years, and 
appropriate permits were obtained. The residence only has one kitchen within the main 
structure. No violation exists for this VDU. 
 
789 Underwood Dr. 
This house was built in 1986 with an illegal mother-in-law unit downstairs. However, in 
2006 as part of a permit application for a small addition, the City first became aware of 
the illegal unit. The owners were not using the second unit, nor were they aware of its 
illegality. Rather than require the kitchen to be removed or other alterations made to the 
downstairs unit, the Planning Commission required the owners to sign and record a 
deed restriction limiting the property to 3 bedrooms and a single dwelling unit (which is 
what the septic was designed for). Part of the reason that the second unit was not 
required to be removed was because the City was starting to discuss developing a 
second unit ordinance at that time.  
 
The deed restriction also applies to the current owner and the VDU use as well. So the 
downstairs unit is part of the VDU, but can not be rented separately. The entire 
residence is rented as part of the VDU, and there are no long-term residents. Just 
because the VDU has a “private” downstairs, does not mean it has two dwellings. The 
VDU is rented under a single contract, which means it is occupied by one group of 
people, and still qualifies as ‘single-family’ use. Another way to think of this is if the 
house had an outdoor kitchen – some of the group may want to cook outside and enjoy 
the view, while others may think it’s too cold and windy and prefer to cook inside. Just 
because some people are cooking outside while others in the group are cooking inside 
at the same time, does not mean there are two dwelling units. In order to be considered 
a ‘dwelling’ a unit must have a kitchen. However, there is nothing in Trinidad’s 
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ordinances that prevent a single dwelling from having multiple kitchens (see code 
references below).  
 
Other Complaints and Allegations 
I also wanted to address some of the other allegations and complaints in the most 
recent letter (April 16, 2016) from Ms. Lake and Mr. Davies supporting the appeal. 
 
1. The November 10, 2015 letter and map submitted to the City Council (included near 
the front of the supporting information provided by the appellants) is in no way proof that 
those properties have second units. Some of them have legal, nonconforming second 
units; others do not have second units, and some may have illegal second units or ones 
with unknown status. But the submittal was not a complaint nor was it directed to the 
City Manager. So to use this to say that the City Manager knew he was issuing VDU 
licenses to properties with second units is not reasonable. As you can see from the 
individual property responses above, the City did not issue VDU licenses to any 
properties with known second units, legal or illegal, without appropriately assessing and 
addressing the situation.  
 
3.a) I did not add an exception at the request of Mr. Reinman. He was asking about 
something that had been previously discussed at a public meeting, and that had 
originally been suggested by the City Attorney. 
 
3.b) This issue first came up in March 2015, just before Coastal Commission 
certification of the existing VDU ordinance. The City Council held a special meeting on 
March 9, 2015 to consider withdrawing the ordinance from the Coastal Commission 
agenda at the request of Mr. Reinman due to what he called an “unintended 
consequence” of the “one VDU per parcel” language in the ordinance. The Council 
elected to proceed with the certification and not delay the ordinance, but did want to 
further consider the issue. At the April 8, 2015 City Council meeting, there was an 
agenda item to consider revisions to the recently certified VDU ordinance. At that 
meeting, both the public and the Council expressed support to add an exception to the 
one VDU per parcel limitation for the apartment 4-plex on Parker Street. The minutes 
reflect that the Council felt that the location was appropriate for multiple VDUs and that 
the existing ‘one VDU per parcel’ language was not intended to prevent that situation. 
The City Council specifically directed staff to work on an amendment to rectify the 
situation. Staff placed the item on the May 2015 Planning Commission agenda for 
consideration and proposed narrowly defined language so that the exception would 
affect the minimum number of properties.   
 
The Planning Commission did not agree with the proposed amendment for a variety of 
reasons. Staff does not agree that the Planning Commission’s decision was 
misrepresented to the Council. The Planning Commission’s recommendation to not 
approve the amendment, along with a number of strongly worded supporting reasons 
was transmitted to the Council for their June 2015 meeting, and the same wording was 
approved by the Planning Commission in the minutes for their May meeting. In addition 
to the Planning Commission recommendation, staff did provide information and 
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suggestions to the Council for how to move forward with the amendment, since they 
had unanimously voted to pursue it three months prior. The Council took the Planning 
Commission’s recommendation and did not approve the amendment, but suggested it 
be included as part of the cap discussion. The entire process took less than four 
months.  
 
4) The four properties referred to in this comment were 88 Van Wycke, 178 Parker 
Creek, 381 Ocean and 789 Underwood, all of which have been addressed above. Just 
because I said that none of those properties had legal second units, does not imply that 
they all have illegal second units. As far as the City knew at the time, none of them had 
second units at all. 
 
Relevant Code for Determining a Second Unit 
 
"Dwelling unit" (17.08.250) “means one room, or a suite of two or more rooms in a 
building designed for, intended for, or used by one family, which family lives, sleeps and 
cooks therein and which unit has one kitchen or kitchenette.”  
 
“Single-family dwelling” (17.08.230): "means a freestanding building designed for and / 
or occupied exclusively by one family to include mobilehomes on a foundation which 
conform to..."  
 
There is nothing that prohibits a single-family dwelling from having two kitchens. The 
purpose of defining a 'dwelling unit' as having a kitchen is not to limit the number of 
kitchens in a dwelling unit, or to define the number of dwelling units by the number of 
kitchens alone, but to avoid someone being able to rent out substandard housing as a 
separate dwelling unit.  
 
A "family" (17.08.270): "means one person; or two or more persons; or a group not in 
excess of five persons living together as a single housekeeping unit."  
 
However more recent (than 1980) court cases and state and federal fair housing laws 
(e.g. Fair Housing Amendments Act of 1988) generally do not allow jurisdictions to 
define families as related or to put a maximum number on them. 
 
The City's code does not have a definition of kitchen, and I understand the building code 
definition is pretty generic. Presence of a stove and/or oven is often used by 
jurisdictions as defining a kitchen. That is typically what Trinidad has used, and it is also 
consistent with County practice according to City Building Inspector, John Roberts. 
These distinctions become particularly important when approving living space in 
detached accessory structures. 
 
There are a number of reasons that one dwelling may have multiple kitchens. Full 
outdoor kitchens, for example, have become popular. Sometimes an upper or lower 
story will have a partial kitchen or wet bar installation for convenience. And some people 



 p. 9 of 9 
Trinidad Planning Commission  August 2016 

may want separate cooking facilities if someone has allergies or religious restrictions on 
what they can eat or how food is prepared.  
 
In addition to kitchens, the following is a list of other limitations that have been 
discussed in terms of ensuring detached bedrooms do not become second units (but 
may not be exhaustive).  

• Shower: This is a restriction that the County uses along with the no stove policy 
in detached structures. However, that requirement has generally been rejected in 
Trinidad because many people want showers in garages or otherwise outside the 
main house for use after surfing, fishing, hunting, etc. Also, if a detached 
structure will be a bedroom, then a shower makes sense in that context.  

• 220 volt power hook-ups: This would prevent certain appliances from being 
installed. However, this is also a common feature of workshops and garages, and 
many detached structures already have them.  

• Counters / Cabinets: I have seen some jurisdictions prohibit installation of kitchen 
type counters and cabinets, but again, this is a common storage / workshop 
feature that some of these structures already have. 

• Sinks: This limitation is used by other jurisdictions. However, this has not 
generally been required in Trinidad because a utility sink in a workshop, or a 
wetbar in a game room, make a lot of sense. 

• Separate entrance: In the case of a single structure, individual entrances can, 
and are, used to help determine whether separate units exist.  

Since kitchen is not defined in the City’s code, determinations can focus on how a 
building is being used. But kitchen facilities, and others in the list above, are still an 
important component as to what defines a secondary living unit. Therefore, I think it 
would be beneficial for the City to have a cohesive and consistent policy as to how 
second units are defined. I have attached an example from Sonoma County. And I think 
it would be beneficial for the Planning Commission to consider setting some policy like 
this in the future.  
 
Staff Recommendation: Review the background information, receive public comment 
and discuss the appeal. Staff recommends upholding staff’s decision and denying the 
appeal. This action would uphold the issuance of the FY15/16 licenses under appeal 
and will be an indication that new licenses can be similarly issued, if not already. 
  
 
  
 




















































































































































































































































































































